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Abstract

The trade-labor linkage inclusion in free trade agree-
ments (FTAs) represents a new trend in trade policy
and an alternate means of protecting the domestic la-
bor law of signing members. The present study an-
alyzes the enforceable labor provisions contained in
the United States-Dominican Republic-Central Amer-
ican Free Trade Agreement (DR-CAFTA) focusing
on the norm, procedural, and institutional aspects of
the sanction-based labor provisions. Additionally, the
study assesses the first-ever labor case in trade pol-
icy history to be brought to an FTA dispute settlement
mechanism (DSM), which takes place within the DR-
CAFTA. The case named the Guatemala - Issues Re-
lating to the Obligations Under Article 16.2.1(a) of
the DR-CAFTA initiated by the United States against
Guatemala may be considered an experimental case.
It argues failure of Guatemala to effectively enforce
its own domestic labor law. The case has remained
ongoing for seven years, and though yet not resolved
it has already set precedents in an agreed upon 18-
Point Enforcement Plan and the establishment of an
arbitral panel. Significant lessons may be drawn from
the analysis of the case as strengths and weaknesses
of a trade-labor linkage inclusion in FTA models are
identified. The findings in the present study may
contribute for future drafting and implementation of
enforceable labor provisions in FTAs and/or for the
amendment of existing ones.

Keywords: trade-labor linkage, enforceable labor
provisions, DR-CAFTA, Enforcement Plan, arbitral
panel

Resumen

El reconocimiento del vínculo entre comercio y tra-
bajo en los tratados de libre comercio (TLC) repre-
senta una nueva tendencia en la política comercial y
un medio alterno de protección de la legislación labo-
ral interna de los países signatarios. El presente estu-
dio analiza detenidamente las cláusulas laborales apli-
cables contenidas en el Tratado de Libre Comercio
entre Estados Unidos, Centro América y Republica
Dominicana (DR-CAFTA), basándose en los aspec-
tos legales, procesales e institucionales de las cláusu-
las laborales que imponen sanciones. Asimismo, el
estudio evalúa el primer caso en la historia de la
política comercial a ser llevado a un mecanismo de
solución de controversias dentro de un TLC, caso que
toma lugar dentro del DR-CAFTA. El caso denomi-
nado Guatemala - Asuntos Relacionados con las obli-
gaciones establecidas en el Artículo 16.2.1 (a) del
DR-CAFTA, iniciado por los Estados Unidos con-
tra Guatemala argumentando el incumplimiento de
Guatemala en la aplicación efectiva de su derecho lab-
oral interno, puede ser considerado como un caso ex-
perimental en la política comercial. Por siete años
el caso permanece abierto, y aunque aún no se ha
llegado a una solución de controversias, ha sentado
precedentes legales dando lugar a un Plan de Ejecu-
ción acordado entre las partes y el establecimiento de
un panel arbitral. El análisis del caso identifica fort-
alezas y debilidades del vínculo entre comercio y tra-
bajo en los TLC. Los hallazgos del presente estudio
pueden contribuir a la elaboración y aplicación de las
cláusulas laborales aplicables en los TLC y/o en en-
miendas de las ya existentes.

Palabras clave: vínculo entre comercio y trabajo, dis-
posiciones laborales aplicables, DR-CAFTA, Plan de
Ejecución, panel arbitral

Introduction

Globalization characterizes today’s world

economy. Trade liberalization policies and

cross-border investments have brought signifi-

cant benefits to economies worldwide. However,

fierce competition in an open global economic

market has also put at risk the working condi-

tions and labor standards of workers engaged in
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trade activities. This has taken place as competi-

tion among countries intensifies and the demand

from companies to maintain their low-cost high

quality exports increases. Governments need to

implement alternate solutions to protect interna-

tionally set labor standards while engaging in

trade activities to pursue development.

The inclusion of enforceable labor provisions

in free trade agreements (FTAs) represents a

new trend in world trade policy and an alter-

nate way to improve labor conditions in the

process of globalization. Labor provisions are

defined as those comprising any labor stan-

dard which establishes minimum working con-

ditions, terms of employment, or worker rights;

any norm on the protection provided to work-

ers under national labor law and its enforce-

ment mechanisms; and any regulatory frame-

work for cooperation and/or monitoring of these

issues (Franz and Posthuma 2011:1). Enforce-

able labor provisions are labor provisions that

can be taken to a dispute settlement mechanism

(DSM) contained within the trade agreement in

the cases where non-compliance with labor stan-

dards takes place. The enforceability character

allows for monetary or trade sanctions to be im-

posed. The inclusion of enforceable labor pro-

visions either in the multilateral trading system

(MTS) or in FTAs to protect labor standards is

what the present study refers to as the trade-labor

linkage.

Enforceable labor provisions have the aim to

protect labor standards. Labor standards are de-

fined as the norms and rules that govern working

conditions and industrial relations. The Asian

Development Bank (ADB) and the International

Labour Organisation (ILO) define them as “the

rules that govern how people are treated in a

working environment” (ADB, ILO 2006:10).

The ILO states that they are an “essential com-

ponent in the international framework for ensur-

ing that the growth of the global economy pro-

vides benefits to all”.1 Labor standards embrace

practically all aspects of labor markets: mini-

mum wages, working time, health and safety,

labor inspection, statistics, industrial relations,

non-discrimination, child labor, among others

(OECD 1996:25). They are found at the na-

tional and international level. Those included in

the national laws are legally binding and gov-

ernments have their own bodies to enforce them.

Those included in international treaties, conven-

tions, or agreements are legally binding to mem-

bers or signing parties and their enforcement

bodies may be defined by the agreements per se

or from recommendations from international or-

ganizations.

In the international legal framework, the ILO,

founded in 1919, represents the multilateral or-

ganization with faculties to set forth, monitor,

and enforce labor standards. These standards

are included in the Conventions and Recommen-

dations that the ILO adopts in its International

Labor Conferences of member countries.2 The

ILO has adopted 190 Conventions3, 8 of which

1 ILO 2014, Introduction to Labor Standards, available at:
http://ilo.org/global/standards/introduction-to-international-
labour-standards/lang–en/index.htm.

2 As of 2014/12/28, the ILO counts with 185 mem-
bers: http://www.ilo.org/dyn/normlex/en/f?p=1000:10011:
907315495132922::::P10011_DISPLAY_BY:1.

3 ILO Conventions and Recommendations, available at:
http://ilo.org/global/standards/introduction-to-international-
labour-standards/conventions-and-recommendations/lang–
en/index.htm.
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define 4 core labor standards (CLS).4 CLS em-

body basic human rights derived from the United

Nations Universal Declaration of Human Rights

of 1948. As the OECD (1996:27) states, “they

involve the fundamental liberty, dignity and re-

spect of the individual”. The ILO Declaration

on Fundamental Principles and Rights at Work

and its Follow-up of 1998, states that “all Mem-

bers, even if they have not ratified the conven-

tions, [should] promote, and realize in good

faith and in accordance with the Constitution,

the principles concerning the fundamental rights

[CLS], which are the subject of those Conven-

tions, namely: (a) freedom of association and

the effective recognition of the right to collec-

tive bargaining, (b) the elimination of all forms

of forced or compulsory labor, (c) the effective

abolition of child labor, and (d) the elimination

of discrimination in respect of employment and

occupation”.

To enforce labor standards, the ILO counts

with a supervisory enforcement mechanism.

However, the mechanism’s enforcement actions

limit to technical assistance, recommendations,

peer pressure, and persuasion to encourage

greater labor standard compliance. It is consid-

ered to be weak and with “lack of teeth” (Brown,

Deardoff, and Stern 2001:5) as it imposes no

4 Eight Conventions are considered to be Fundamental
Conventions as they embrace the 4 CLS: Freedom of As-
sociation and Protection of the Right to Organize Conven-
tion, 1948 (No. 87); Right to Organize and Collective Bar-
gaining Convention, 1949 (No. 98); Force Labor Conven-
tion, 1930 (No.29); Abolition of Forced Labor Convention,
1957 (No.105); Minimum Age Convention, 1973 (No.138);
Worst Forms of Child Labor Convention, 1999 (No.182);
Equal Remuneration Convention, 1951 (No.100); Discrim-
ination (Employment and Occupation) Convention, 1958
(No.111)These fundamental Conventions are binding to all
of the 185 members, regardless of ratification.

trade or monetary sanctions.

In this way, attempts to include enforceable

labor provisions in the MTS have been done in

history. The most recent attempts were those

done with the establishment of the World Trade

Organization (WTO) in 1995. In the first WTO

Ministerial Conference, the Singapore Ministe-

rial Conference of 1996,5 in numeral 4 of the

Ministerial Declaration, corresponding to “Core

Labour Standards”, member countries recog-

nized the ILO as the competent body to set stan-

dards and they reaffirmed their support in pro-

moting them. However, in the Third Ministerial

Conference, held in Seattle 1999,6 developed

nations, specifically the United States (U.S.),

Canada, and the European Union (EU), formally

proposed to include enforceable labor provisions

and the establishment of a labor-working group.

Such active proposals were strongly opposed by

the developing country members.7 The attempts

to include the trade-labor linkage in the MTS-

WTO have failed, and even though the WTO has

reaffirmed its close cooperation with the ILO,

the current Doha Development Agenda (DDA)

has remained moot on a trade-labor linkage in-

clusion in the WTO.

The previous review shows that the trade-

labor linkage has not been possible in the MTS.

5 Singapore Ministerial Declaration adopted on 13 De-
cember 1996, available at: http://www.wto.org/english/
thewto_e/minist_e/min96_e/wtodec_e.htm.

6 Seattle Ministerial Conference from 30 November to 3
December, available at: http://www.wto.org/english/thewto_
e/minist_e/min99_e/english/about_e/resum02_e.htm.

7 The proposal is considered as “one of the most contro-
versial issues in the WTO”. For more details on the position
of the developed and developing nations on such proposal
see: http://www.wto.org/english/thewto_e/minist_e/min99_
e/english/about_e/18lab_e.htm.
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However, the trade-labor linkage has been pos-

sible in bilateral and regional FTAs. The IILS

reports that there has been substantial growth in

the number of trade agreements featuring labor-

related measures since the mid 1990s, includ-

ing South-South Agreements between develop-

ing countries (IILS 2013). In many cases, the

improvement of labor standards is a significant

condition for the entry into force of the FTA.

Torres (2013) recognizes also that “the increas-

ing number of trade agreements that include pro-

visions related to labor standards is a reflec-

tion of the growing awareness that trade liber-

alization, important as it is, should go hand-in-

in hand with progress on the employment and

social front”.8 By 2014, 248 FTAs were rati-

fied and notified to the WTO, and according to

the ILO, 58 agreements include labor provisions

(ILO 2014).

The first FTA to ever include enforceable la-

bor provisions was the North American Free

Trade Agreement (NAFTA) of 1994 in its labor

side agreement, the North American Agreement

on Labor Cooperation (NAALC). However, it

was not until 2011 when trade policy history saw

for the first time a labor case brought to an FTA-

DSM requesting the establishment of an arbitral

panel. The labor case takes place in the Latin

American-Caribbean context specifically within

the United States-Dominican Republic-Central

American Free Trade Agreement (DR-CAFTA).

The case, named the Guatemala - Issues Relat-

ing to the Obligations Under Article 16.2.1(a) of

8 Raymond Torres is the Director of the International In-
stitute of Labor Studies, quote from ILO’s official web-
site, available at: http://www.ilo.org/global/about-the-ilo/
newsroom/news/WCMS_228969/lang--en/index.htm.

the DR-CAFTA (hereinafter the U.S.-Guatemala

case) represents an experimental case in which

for the first time in history the U.S. (or any other

country in the world) has filed a complaint re-

garding labor issues against a government and

requested the establishment of an arbitral panel

within an FTA for “failure [of Guatemala] to en-

force its own labor laws” as stipulated in Article

16.2.1 of the DR-CAFTA. The case has already

set precedents that are quite new in trade policy

studies. The precedents refer to an 18-Point En-

forcement Plan agreed between both parties at

the margins of a deactivated established arbitral

panel and which Guatemala compromised to im-

plement within a determined period. Guatemala

failed to fully implement the 18-points and thus

in September 2014 the panel was reactivated.

The present study analyzes this first-ever la-

bor case brought to an FTA-DSM. The analysis

represents a significant contribution as it iden-

tifies strengths and weaknesses in including the

trade-labor linkage in FTA models. Though still

ongoing, lessons may be drawn for future la-

bor cases to be brought upon the DSM of any

other FTA in the world, in any of its modali-

ties or nature, e.g. economic partnership agree-

ments (EPAs), Trans-Pacific Partnership Agree-

ment (TPP), among others.

The study is divided into four sections. Sec-

tion 1 introduces the DR-CAFTA as a signifi-

cant FTA for all of the signing parties and an-

alyzes the substantive, procedural, and institu-

tional aspects of the enforceable labor provisions

included in the DR-CAFTA Chapter 16, the La-

bor Chapter, and Chapter 20, the Dispute Set-

tlement Chapter. Section 2 assesses the U.S.-
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Guatemala case; it provides a historical frame-

work of events since the case was first filed in

2008 to the present. The section explores ar-

guments set forth by each of the parties dur-

ing the negotiations with a deactivated arbitral

panel. It then explores the failure of Guatemala

to implement all of the 18 points agreed upon in

the Enforcement Plan, justifications to such non-

implementations, and action from the U.S. to re-

activate the panel in 2014. Section 3 sets forth

the findings of the U.S.-Guatemala case and dis-

cusses strengths and weaknesses of a trade-labor

linkage inclusion in an FTA model. Section 4

summarizes the study and leaves ground for fu-

ture studies on trade-labor linkage inclusion in

FTA models.

1. Enforceable Labor Provisions in the DR-

CAFTA: The Labor Chapter and the Dispute

Settlement Chapter.

As a region, Central America (C.A.)9 and the

Dominican Republic represents the third largest

U.S. export market in Latin America.10 After

the NAFTA came into force in 1994, the region

found itself in a disadvantageous position, as it

had to compete with Mexico, which had taken

an advantageous position to enter U.S. markets.

In 2001, C.A. and the U.S. met on the sidelines

of the IX meeting of the Free Trade Area of the

Americas (FTAA) Trade Negotiations Commit-

tee (TNC) to discuss possibilities of deepening

9 In this study, Central America refers to the countries
of Costa Rica, El Salvador, Guatemala, Honduras and
Nicaragua.

10 This is after Mexico and Brazil, see USTR: http:
//www.ustr.gov/trade-agreements/free-trade-agreements/
cafta-dr-dominican-republic-central-america-fta.

their bilateral trade and investment relations. In

2002 the U.S. announced its intent to explore the

possibility of negotiations of an FTA with C.A.,

and in 2003 negotiations officially began.

In relation to the enforceable labor provisions

of the DR-CAFTA, Weiss portrays that dur-

ing the time of the negotiations, “none of the

C.A. countries expressed willingness to incor-

porate labor rights within the main agreement;

however Costa Rica indicated receptiveness to

following the NAFTA-NAALC model” (Weiss

2003:723).11 In 2003, negotiations included one

negotiating group that covered labor and envi-

ronment. Negotiations concluded in December

2003 and the agreement was signed in August

2004 with the five C.A. countries, the Domini-

can Republic, and the U.S. under the Trade Pro-

motion Authority (TPA) statute of the U.S.12 It

entered into force in 2006 for the U.S., El Sal-

vador, Guatemala, Honduras, and Nicaragua, in

2007 for Dominican Republic, and in 2009 for

Costa Rica.

1.1. Chapter 16: The Labor Chapter

The DR-CAFTA is a trade agreement alone

(with no side agreements) comprised of 22 chap-

ters, three annexes, tariff schedules, amend-

ments and side letters for each party. Con-

sidered as “one of the post NAFTA FTAs”

(Gantz 2007:333), and also pursuing labor stan-

11 Costa Rica had already signed a similar side agree-
ment with Canada, the Canada-Costa Rica Agreement on
Labour Cooperation of 2001. For text of the agreement
see: http://www.labour.gc.ca/eng/relations/international/
agreements/lca_costa-rica.shtml

12 For more details on DR-CAFTA negotiation history see
Organization of American States, available at: http://www.
sice.oas.org/TPD/USA_CAFTA/USA_CAFTA_e.ASP.
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dard compliance, the DR-CAFTA includes en-

forceable labor provisions within the text of the

agreement, specifically in Chapter 16-the La-

bor Chapter. The Labor Chapter includes 8

subsections. Supporting the Labor Chapter is

the Dispute Settlement (DS) Chapter, Chapter

20, including 22 subsections and which applies

to matters concerning all the agreement, being

them trade issue and expanding jurisdiction to

labor and environment issues.

The DR-CAFTA encourages cooperation of

exchange of information and technical assis-

tance. The legal implications of DR-CAFTA

labor provisions also represent legally binding

normative standards that the member countries

agreed to comply with. The normative content

and obligations of the DR-CAFTA refer to “in-

ternationally recognized labor rights” and limit

to one single obligation which is stated in Article

16.2.1(a): “A Party shall not fail to effectively

enforce its labor laws” and the norm directly re-

flects that enforceable provisions are only those

related to trade. Set forth, in Article 16.8, la-

bor law is defined “as a Party’s statues or reg-

ulations, or provisions thereof, that are directly

related to the following international recognized

labor rights: (a) the right of association; (b) the

right to organize and bargain collectively; (c) a

prohibition on the use of any form of forced or

compulsory labor; (d) a minimum age for the

employment of children and the prohibition and

elimination of the worst forms of child labor;

and (e) acceptable conditions of work with re-

spect to minimum wages, hours of work, and oc-

cupational safety and health”.

Under the DR-CAFTA, new institutions are

created to enforce the labor provisions. The La-

bor Affairs Council- LAC (Art. 16.4) is com-

prised of cabinet-level representatives to “over-

see the implementation and review progress” of

the Labor Chapter. They also designated offices

within their labor ministries as contact points

(Art.16.4.3). Additionally, Article 16.5, “recog-

nizing that cooperation on labor issues can play

an important role in advancing development”,

created the Labor Cooperation and Capacity

Building Mechanism (LCCBM) which explic-

itly, in Annex 16.5, describes its functions as to

follow procedures to enhance cooperation, con-

sultations, and assistance among member coun-

tries and international organizations. The United

States Trade Representative (USTR) categorized

the creation of the LCCBM as “a groundbreak-

ing mechanism to promote labor rights through

specialized consultations and targeted training

programs and a tool to improve labor laws and

enforcement and build the capacity of Central

American nations to monitor and enforce labor

rights”.13

All of the labor provisions in the DR-CAFTA

are enforceable. When labor disputes arise, pro-

cedural measures to follow are stated in the

agreement, Article 16.6, which refers to proce-

dures to take prior to taking the case to a DSM,

which is regulated on Article 20.5 and Article

20.6, the DS Chapter.14 Under Article 16, a

complaining party shall first send a written re-

quest to the party who has allegedly not com-

13 USTR, Free Trade with Central America: Summary of
the U.S.-Central America Free Trade Agreement, 2003, http:
//www.ustr.gov.

14 Article 20 applies to any dispute arising within the DR-
CAFTA and not only to labor provisions.
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plied with the provisions. In this sense, the par-

ties should promptly meet and make every at-

tempt to arrive to a mutually satisfactory res-

olution. In the case in which no resolution is

agreed upon, one of the consulting parties may

request the LAC to be convened. In this case,

the LAC should attempt to resolve the matter

through conciliation or similar means. In the ul-

timate case in which the parties fail to resolve the

matter within 60 days under the guidance of the

LAC, a request on consultations under Article

20.4 of the DS shall take place. It is very impor-

tant to emphasize that the DR-CAFTA clearly

states “no Party may have recourse to dispute

settlement under this Agreement for any mat-

ter arising under any provision of this Chapter

other than Article 16.2.1(a)” - which states “a

Party shall not fail to effectively enforce its la-

bor laws”. All the claims may be done at private

level, however only members can take part in the

consultation stage and the request of panels.

1.2. Chapter 20: The Dispute Settlement

Chapter

When a case is brought to the DS phase under

Article 20, another round of negotiations take

place. At this point, Article 20.4 allows other

members showing “substantial trade interest” to

have participation in the matter in the case they

justify so. The consultation process may make

every attempt to arrive at a “mutually satisfac-

tory resolution” by exchanging information to

make full examinations of the matter at stake.

If a resolution is not possible within 60 days (or

other agreed upon period) as Article 20.5 refers

to, then a request of a Commission shall take

place. The Commission refers to a cabinet-level

of representatives as established in the Annex

19.1. The Commission is to “resolve the dis-

pute as promptly as possible”. In cases in which

the parties cannot resolve matters within 30 to

75 days (Art.20.6.3), an arbitral panel, upon re-

quest delivered by any of the parties may be es-

tablished.

The arbitral panel is to be comprised of three

members with expertise or experience relevant

to the subject matter. Each party selects one

member each and the panel chair shall be chosen

upon agreement of both parties. In failure, pan-

elists may be chosen from a roster. Article 20.10

sets forth the “Rules of Procedure”, which shall

include hearings before the panel, rebuttals, con-

sultations with non-governmental organizations

(NGOs) or other concerned groups, an initial re-

port and an implementation or final report.

After a complained-against party fails to im-

plement recommendations set forth on the im-

plementation or final report, Article 20.17 clar-

ifies the “Non-Implementation in Certain Dis-

putes” by specifically stating that an annual

monetary assessment of USD$ 15 million annu-

ally be paid to a fund created by the DR-CAFTA

Free Trade Commission. The monetary sources

are to be utilized for labor law enforcement of

the same country. In cases where failure to pay

occur, suspension of tariff benefits, i.e. trade

sanctions, may incur.

2. The U.S.-Guatemala Labor Case: Guate-

mala Issues Relating to the Obligations under

Article 16.2.1(a) of the DR-CAFTA.
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The U.S.-Guatemala case does not only rep-

resent the single labor case brought to the DR-

CAFTA DSM requesting an arbitral panel, but it

also represents the first-ever labor case in trade

policy that the U.S, a trade-labor linkage advo-

cate throughout history, and any other govern-

ment has brought to an FTA-DSM requesting the

establishment of an arbitral panel. The requested

arbitral panel is expected to resolve labor stan-

dard violations in matters affecting trade within

the agreement, a procedure that is taking place

for the first time. The case deserves a thorough

analysis of the steps taken by the parties and of

the precedents that have already been set forth.

In 2008 the AFL-CIO15 together with six

Guatemalan labor unions filed a joint complaint

within the Labor Chapter against Guatemala

claiming that Guatemala was “failing to enforce

its labor laws” specifically those related to free-

dom of association and rights to collective bar-

gaining. The claim argued that despite the DR-

CAFTA ratification, labor conditions remained

the same, or even worsened. One of the six

claiming unions, the Coalition of Avandia Work-

ers from an apparel export-processing zone or

maquila, claimed that workers were dismissed

as they joined the labor union.

The claims were filed under the U.S. Bush

Administration of the Republican Party and

mainly sought solution through bilateral consul-

tations.16 In an effort to settle the dispute, the

15 The American Federation of Labor and Congress of In-
dustrial Organizations (AFL-CIO) is a national trade union
center, the largest federation of unions in the U.S., made up
of 57 national and international unions, together represent-
ing more than 12 million workers.

16 The Republicans are not known for supporting labor
protection as the Democrats are.

U.S. and Guatemala attempted to negotiate a la-

bor action plan that would establish a framework

for addressing the U.S. complaint without pro-

ceeding to arbitration.17 However, three years

later, in 2011 and with no effective solutions

encountered, the USTR, under the U.S. Obama

Administration of the Democratic Party stated

that though there were recognized attempts, “ef-

forts had not succeeded”.18 The administration

thus proceeded to move ahead with the request

of an arbitral panel, as it argued that Guatemala

showed no signs of enforcing points included

in the labor action plan. Therefore, on Au-

gust 9, 2011, the U.S. officially announced its

request of an arbitral panel to rule its charges

that Guatemala had violated labor provisions by

“failing to enforce its own labor laws”. La-

bor rights sources assured that the arbitral panel

would have positive results since it could ulti-

mately lead to Guatemala being assessed a mon-

etary penalty that would go toward improving la-

bor rights. In the case in which the panel ruled

against Guatemala, and both governments failed

to settle the disputes, the panel could put in place

an annual monetary assessment of up to USD$

15 million on Guatemala according to the mon-

etary sanctions of the DS Chapter. Monetary

sanctions were to be spent in improving labor

law enforcement in Guatemala.

Guatemalan action following the U.S. re-

quest of an arbitral panel was immediate. In

response to the announcement, the following

day, Guatemala unrecognized such request, as

it alleged it was “procedurally inappropriate”

17 Inside U.S. Trade Jul. 21, 2011.
18 Inside U.S. Trade Aug. 9, 2011.
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and “substantively unjustified”. It claimed that

Guatemala was indeed complying with all of

its current laws and fulfilling DR-CAFTA labor

commitments. Guatemalan Minister of Econ-

omy argued that the U.S. had to exhaust all other

previous procedures stated in Articles 16 and 20

of the DR-CAFTA (Summa 2011), which it had

not done.19 Specifically three main reasons were

alleged by Guatemala. The first reason was that

the U.S. did not follow the dispute settlement

process outlined in the agreement as it had failed

to make an argument during bilateral consulta-

tions that the labor law violations it alleged had

an “impact on trade” (Art. 16.2.1) between the

two countries. Second, the U.S. did not hold

a meeting of the Free Trade Commission with

Guatemala and all other DR-CAFTA members.

In response, the U.S. argued that the meeting

had in fact taken place between the two coun-

tries without the other DR-CAFTA members, as

Guatemala had requested be strictly bilateral.20

And third, that the U.S. did not convoke a meet-

ing of the LAC as outlined by Art. 16.6.4. Re-

garding the last argument, the statement in the

article suggests that such a meeting is optional

rather than required - “if the consulting parties

fail to resolve the matter in consultations, a con-

19 Minister of Economy, Luis Velásquez held a press con-
ference on Aug. 17, 2011 arguing that Guatemala does not
oppose the request of the panel, but U.S. should first ex-
haust all previous procedural instances set forth in the DR-
CAFTA, Summa (2011).

20 Minister Velásquez held a videoconference with trade
ministers of DR-CAFTA members urging them to support
Guatemala’s request for a meeting of the Free Trade Com-
mission with all DR-CAFTA parties represented (Inside U.S.
Trade Aug.15, 2011); however DR-CAFTA members did not
participate. This study assumes that their participation might
reveal labor standard violations taking place in these DR-
CAFTA member countries.

sulting Party may request that the Council be

convened to consider the matter”.

Besides the failures in procedure that

Guatemala argued, the labor action plan that the

U.S. had proposed during the consultations pe-

riod included 17 points, 14 of which Guatemala

agreed upon, and three, which Guatemala re-

fused to implement as it argued were against its

Constitution and legislation. One of the points

that Guatemala refused “was to return to the

Labor Ministry the power to sanction employers

for noncompliance with labor laws”. The Labor

Ministry was stripped of this authority in an

August 2004 constitutional court ruling that was

supported by the private business sector. The

second action that the U.S. had demanded was

the hiring of 100 additional labor inspectors

by the Labor Ministry, however, Guatemala

expressed that it was unable to meet that demand

as it lacked sufficient funds in its budget. The

third point was to require businesses operating

under the special law promoting the growth

of maquilas to post a deposit that would com-

pensate workers in the event they are laid off.

Guatemala argued that it would not be legally

viable to impose this requirement retroactively

on businesses operating under the law, and that

it would be discriminatory to apply it only to

new businesses that just signed up. Later on,

Guatemala agreed on hiring 100 inspectors. The

other two points to comply with still remained

debated by Guatemala.

In response to the Guatemalan position, the

U.S. recognized that it would not ask Guatemala

to go against its legislation nor constitutional

provisions, however, in relation to other points
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alleged by Guatemala, the U.S. proved that labor

violations taking place were affecting the trade

among the agreement, that meeting with the Free

Trade Commission had effectively taken place

between the two Parties (without the participa-

tion of the other DR-CAFTA members), and that

its request for the arbitral would go ahead. The

U.S. was clear in its position and message to the

world with the proceeded action: the USTR em-

phasized that by seeking a panel “we’re sending

a strong message that the Obama Administration

will act firmly to ensure effective enforcement of

labor laws by our trading partners”.21

Despite the fact that the panel had been re-

quested, towards the end of 2011 Guatemala

stated that due to its efforts and willingness to

work cooperatively to resolve the dispute, the

U.S. was giving more time to work out a bi-

lateral dispute through “informal bilateral con-

sultations to find and alternative route to re-

solving the labor dispute without resorting to a

panel”.22 Guatemala’s efforts to resolve the la-

bor dispute outside of an arbitral panel were ev-

ident. The bilateral consultations took place and

in April 2013, (one year and eight months after

the request of the panel which remained deacti-

vated), both parties, in order to resolve the dis-

pute signed the Mutually Agreed Enforcement

Action Plan between the Government of the

United States and the Government of Guatemala

(hereinafter the Enforcement Plan). The En-

forcement Plan (based on the same legal frame-

work as the before failed 17-point labor action

21 Trade policy in the U.S. has for long had the ongoing
debate as if to pursue labor standards in trade activities. The
message came as a response to the previous administration.

22 Inside U.S. Trade, Dec. 20, 2011.

plan) includes three main Parts: A. “Ministry of

Labor Investigation of Alleged Labor Law Vi-

olations in Guatemala, B. Enforcement of La-

bor Court Orders, and C. General Provisions”,

covering overall 18 main points which were to

be implemented within six months. The specific

commitments of the plan are: 1.strengthen labor

inspections; 2.expedite and streamline the pro-

cess of sanctioning employers and ordering re-

mediation of labor violations; 3.increase labor

law compliance by exporting companies; 4.im-

prove the monitoring and enforcement of la-

bor court orders; 5.publish labor law enforce-

ment information; 6.establish mechanisms to en-

sure that workers are paid what they are owed

when factories close. These dispositions were to

be enforced nationwide with the cooperation of

several institutions, including Ministries of La-

bor and Economy, and courts, and would have

direct effects on Guatemalan maquilas. When

signing the Enforcement Plan, the U.S. and

Guatemala agreed on jointly requesting the es-

tablished panel “to suspend its work for a period

of six months from the date of the signing of the

Enforcement Plan” (Enforcement Plan 2013, Fi-

nal Provisions 18.1).

After the six months, Guatemala failed to im-

plement successfully the Enforcement Plan. In

April 2014, USTR recognized the efforts done

by Guatemala but pointed out that more things

had to be done, and therefore the case could still

not be closed and a further four-month extension

was granted. After the four-month extension

and with no notable progress from Guatemala, in

August 2014, the USTR travelled to Guatemala

and emphasized the importance to “ensure work-
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ers’ rights and the rule of law”.23 By comply-

ing with the agreements provisions and ensuring

the protection of workers the U.S. expressed to

Guatemala that the country would attract more

investment and provide with more economic op-

portunity to nationals who currently flee the

country to seek better opportunities in the U.S.

In August 25, 2014, the U.S. decided to extend

for the third time the Enforcement Plan by one

month instead of reactivating the panel, “specif-

ically, Guatemala has not yet passed legislation

aimed at expediting the process by which fines

are imposed on employers for violating labor

laws”.24

The inside economic environment of

Guatemala is relevant to consider. The

Guatemalan private business sector as well as

the public sector, has specific commitments

with investing companies, in many cases

multinational companies (MNCs) in granting

them legal security and keeping sound invest-

ment opportunities. The labor violations that

originally brought the labor case to the FTA

happened inside maquilas. Maquilas represent

footloose companies, meaning that they can

easily close operations in any location and

relocate across borders, as they keep no ties

with the territories in which they are established.

Sanctioning employers would make these com-

panies move elsewhere and such actions would

cause significant detriments to the Guatemalan

economy. Maquilas for long have been sources

of employment, generating foreign exchange

earnings, transferring technologies and know-

23 Inside U.S. Trade, Aug. 2, 2014.
24 Inside U.S. Trade, Sept. 5, 2014.

hows, among other benefits. In particular,

DR-CAFTA members are competitive in the

maquila sector as they offer low-cost labor mar-

kets, sound investing environments, expedite

and streamlined procedures for investments

and initiating operations, and expedite customs

procedures facilitating imports and exports.25

Commitments and pressures of the private

sector to protect investors and keeping sound

and secure business environment for exporters

may create non-compliance with the specific

U.S. request of sanctioning employers violating

labor standards.

With such non-compliance, a press release

stated that the U.S. Government “retains the

right to reactivate the arbitral panel at any point

during the next four weeks”. The AFL-CIO ex-

pressed concern and hoped for it to be a “fi-

nal delay”. AFL-CIO representatives argued

that only an arbitral panel would provide “lever-

age for Guatemala to do its duty and protect

the fundamental rights”. USTR however ex-

pressed that though the DS is a means of achiev-

ing labor rights protection, they would like to

“support changes on the ground and not pun-

ish Guatemala”. A joint statement from union

charged that the Enforcement Plan has “achieved

only minimal formal changes with no real im-

provements for workers”. After the third exten-

sion and with alleged few progress from the U.S.

of Guatemalan implementation of the Enforce-

ment Plan, the USTR in September 18, 2014, an-

nounced the reactivation of the arbitration panel

25 Servicios al Exportador, Asociación Guatemalteca de
Exportadores (AGEXPORT), (services to exporters), see:
http://export.com.gt/agexport/acerca-de/.
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originally launched in 2011.26 On February 2,

2015 Guatemala provided an initial written sub-

mission27 and on February 13, 2015 Guatemala

initiated its defense upon the arbitral panel. The

case remains ongoing.28

3. Findings and Discussion

The U.S.-Guatemala case is quite important

for scholars and practitioners as it represents an

ongoing experimental case of the first labor case

brought to an FTA-DSM. It concretely repre-

sents a lack of enforcement of the domestic law

from the Guatemalan side, and the intervention

and pressure of the U.S. through DR-CAFTA-

DSM to enforce labor laws by requesting the es-

tablishment of an arbitral panel.

The request of an arbitral panel by the U.S. re-

leased pressure on Guatemala to accelerate and

improve its diligent enforcement on domestic la-

bor laws. This study considers the pressure as

strength because it releases positive effects on

Guatemala and on third parties, particularly on

the other DR-CAFTA members to be more dili-

gent in enforcing their own domestic labor laws.

The U.S. request proves that the DR-CAFTA-

DSM will indeed be utilized by either one of the

parties when labor law violations are detected.

As discussed in the introductory notes of the

present study, in history the U.S. attempted to

include labor provisions in the MTS, however

such attempts failed. The U.S.-Guatemala case

26 Inside U.S. Trade, Sept. 19, 2014.
27 Initial written submission by Guatemala, see:

https://ustr.gov/sites/default/files/enforcement/labor/
NON-CONFIDENTIAL%20-%20Guatemala%20-
%20Initial%20written%20communication%20%202-
02-2015.pdf.

28 Inside U.S. Trade, Feb. 13, 2015.

reflects U.S. success in including the trade-labor

linkage in FTAs, and its determination to use the

DSM. The case also raises awareness and may

encourage labor unions in any of the other coun-

tries that complaints may be filed under the DR-

CAFTA as the agreement allows labor groups,

associations, unions, or other NGOs to file com-

plains, though later they have to be represented

at the state level during consultations, meetings,

and bilateral negotiations.

The study also identifies weaknesses in the

procedures and substantive norms. First, as the

DR-CAFTA was born from negotiations and the

bona fide of the parties to engage in trade ac-

tivities it may create a weak, delayed proce-

dure, almost entirely based on negotiations with

a never-ending point. The case was originally

filed in 2008. Three years later, in 2011, an arbi-

tral panel was established and at the same time

deactivated. During the following three more

years, negotiations were attempted to reach a

solution to the controversy outside of the arbi-

tral panel, however, such negotiations, lengthy in

time, failed. In 2014 the arbitral panel was reac-

tivated. This means that workers that were orig-

inally deprived of their CLS, and their succes-

sors cannot yet see a concrete resolution of the

dispute. Bilateral talks and never-ending nego-

tiations at the governmental level may cause de-

lays that have direct negative effects to workers,

whom represent the main focus of labor standard

protection.

A second weakness derives from the substan-

tive essence of the norm. To bring a case to the

DSM, the party must prove that labor violations

indeed affect trade within the agreement. The
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justification for this argument might be subjec-

tive. While the filing party might argue that the

labor violation substantially affects trade within

the FTA, the defending party might deny so. The

legal text of the DR-CAFTA needs to provide

with a parameter of how to consider if labor vi-

olations “have direct effects on trade”.

A third weakness might be created by the

change in the administration of parties involved.

This means that while negotiations might be tak-

ing place outside of an arbitral panel to solve la-

bor disputes within the FTA model, a new ad-

ministration, with new cabinet members and dif-

ferent trade polices may cause direct negative ef-

fects to the ongoing negotiations causing delays

in the procedure. Such delays would only af-

fect workers, as labor cases would not be solved

in considerable procedural periods. The pre-

vious argument may be justified with the U.S.

Democrats stating their political will that the

Obama Administration wanted to “send a mes-

sage to the world that labor standard enforce-

ment was going to be pursued”. Though this rep-

resents a politically based argument, it may di-

rectly affect the legal enforcement mechanisms

of FTAs in delaying the procedural aspects con-

tained in the labor provisions of the FTA model.

A fourth weakness is that there is no monitor-

ing institution that follows the implementation

of the accorded points in the Enforcement Plan.

The DR-CAFTA established the LCCBM and at

the time of the creation the USTR recognized

it as a “groundbreaking mechanism”. Based

on the norm, this mechanism has attributes to

convene and carry on cooperative actions be-

tween the parties. In the U.S.-Guatemala case,

the interventions of the LCCBM could not be

found. Organizations such as the Human Right

Watch (HRW) argue that the mechanism has

fallen short of budget and therefore it has not

been actively present.29 The LCCBM may serve

as an impartial support for both parties in nego-

tiating and monitoring the implementation of the

Enforcement Plan, given that the signing parties

already agreed to its existence and functions at

the time of signing the DR-CAFTA.

The U.S.-Guatemala case reveals the well and

the ill functioning of a DSM created within one

of the chapters included in an FTA model. The

findings, though still not yet fully justified, as the

case remains ongoing, may serve as a new part-

ing point for future drafting of labor provisions

within an FTA model and/or for amendments of

existing ones.

4. Concluding Remarks

The trade-labor linkage inclusion in FTA

models represents a new trend in trade policy

and an alternate way to seek labor standard com-

pliance at the international level.

The U.S.- Guatemala case reveals strengths

and weaknesses of including enforceable labor

provisions in FTA models as it represents the

first-ever labor case within FTA in trade policy

history requesting an arbitral panel. Table 1 syn-

thesizes the normative, institutional, and proce-

dural aspects of the enforceable labor provisions

of the DR-CAFTA.

The main strength identified is that the request

29 Human Rights Watch written testimony on
the DR-CAFTA and labor rights (2005), available
at: http://www.hrw.org/legacy/backgrounder/arms/
hearing0405/hearing0405.pdf
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Table 1. Normative, Institutional, and Procedural Aspects of DR-CAFTA Enforceable Labor Provisions.

DR-CAFTA (2006)
Signed under the Bipartisan Trade Promotion Authority Act of 2002

Signatory countries United States, Dominican Republic, Costa Rica, El Salvador, Guatemala, Honduras,
and Nicaragua

Enforceable provisions A country shall not fail to effectively enforce its labor laws in a manner affecting trade
between the Parties. (Art.16.2.1), including matters related to freedom association
and collective bargaining.

Obligations undertaken Refers to “internationally recognized labor rights”. (Art.16.8)
Legal implications Legally binding normative standards
Scope of application Labor issues concerning trade relations within the FTA (Art. 16.2.1.(a))
Institutions created Labor Affairs Council (LAC) (Art.16.4)

Labor Cooperation and Capacity Building Mechanism (LCCBM) (Art. 16.4.3)
Dispute resolution Private parties can submit complaints. Only governments can participate in consul-

tations and DSM, Arbitral panel stage (Art. 16.6, Art. 20)
Enforcement Limits on monetary penalties of USD$15 million
mechanisms Suspension of trade benefits (Art.20.16, Annex 20.17)
Labor cases 1. Guatemala-Issues relating to the obligations under Article 16.2.1(a) of DR-

CAFTA. From 2008 -present

of an arbitral panel successfully exerts pres-

sure on governments to accelerate labor stan-

dard compliance. In relation to trade sanctions

imposed, they should always represent a last

recourse, however, on the contrary, monetary

sanctions may stimulate enforcement. The funds

collected would go directly to strengthen the

national mechanisms to enforce domestic labor

laws.

Main weaknesses are the extension and de-

lays in achieving a solution to the labor case.

This may be very characteristic of an FTA as

all decisions are always based on negotiations of

the parties so as not to affect the trade between

the members while they can still protect their

own domestic interests. Such negotiations have

made the U.S.-Guatemala case last seven years.

However, this period can also represent a much

valuable period for trade policy studies. Policy-

makers and scholars can carefully draw lessons

and analyze the strengths and weaknesses that

the trade-labor linkage inclusion in FTAs mod-

els exerts.

Guatemalan alleged non-compliance by the

U.S. is highly attributable to the pressures ex-

erted by the private and public sector in try-

ing to maintain a sound business environment

for investors and exporters. DR-CAFTA mem-

bers, with the exception of the U.S., are devel-

oping countries highly dependent on trade activ-

ities and on maquila performance. Trade-labor

linkage inclusion in FTA models restricts flexi-

ble incentives in labor law granted to investors

by host governments as this flexibility may lead

to labor standard violations. In the cases viola-

tions take place, labor legal disputes and/or bur-

densome sanctions may lead to closure of foot-

loose MNCs and thus create detriments to the
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economies of the developing countries. It is

necessary that governments, while pursuing la-

bor standard compliance and protecting work-

ers’ conditions, keep sound business and legal

environment for private investors. In this way,

not only economic growth but also development

would be achieved.

The inclusion of the trade-labor linkage in

FTAs has come in response to failures of includ-

ing enforceable labor provisions in the MTS.

The trade-labor linkage inclusion in FTA models

can represent a promising bridge and stimulus

to achieve internationally labor standard compli-

ance of all countries engaged in trade while pro-

tecting the domestic labor law of singing parties

at the same time. Though the U.S.-Guatemala

case remains ongoing the case is a valuable asset

in legal trade policy studies as concrete strength

and weaknesses revealed in the norm, proce-

dural, and institutional aspects and the interna-

tional legal precedents set forth may provide

with practical answers to policymakers for im-

proving future drafting and/or implementation

of enforceable labor provisions in FTA models.
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